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1. Non-litigation (no testimony anticipated)

2. Litigation (reasonable probability of testimony)
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Valuation of real property as part of the value of a going concern

Estimates of construction costs and development schedules for
proposed construction

Environmental remediation costs and timing

Grading costs for sloping land

Interpretation of complex zoning and land use guidelines
Special studies needed for highest and best use analysis
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. Office preservation

. Office conversion

. Mixed-use: Emphasis on multi-residential
. Educational/institutional use

. Hospitality




Examine uses from perspectives of legally permissible and
financially feasible. Eliminate those that do not pass: Appraiser

For remaining uses, develop a plan to show design of project that
can be used to estimate costs: Architect

Develop cost estimates for purpose of implementing architect’s
plan: Cost Estimator

Incorporate design and cost elements into valuation analysis:
Appraiser

Conclude as to highest and best use: Appraiser
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. Guide Note 4 (from the Guide Notes to the
Standards of Professional Appraisal Practice of the
Appraisal Institute)

. Guide Note 5 is sometimes applicable

. How does this affect the review process after report
is delivered to client?

. How is this different from the use of other experts in
a litigation assignment?




Independence of the Expert

1. Better Risk Analysis

2. You Want An Expert To Believe In What They’re Saying = More
Credible to Judge and Jury

3. Ethical
4. Better Results

Expert Witnesses v. Consultants

1. The difference
2. When to use each
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What Does the Law Require? Look to the Model Jury Instructions

Generalized Jury Instructions Eminent Domain Jury Instructions

CACI 203 — Each Party’s Production of CACI 3515 — Opinions of value are most
Evidence important, but jury may rely on other (expert)
witnesses to understand valuation witnesses

CACI 219 — Evaluating an Expert CACI 3517 — Comparable Sales

CACI 220 — Use of Hypotheticals with
Experts

CACI 221 — Weighing Conflicting Expert
Opinions
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What Does the Law Require? Look to the Model Jury Instructions

e CACI 203 — “You may consider the ability of each party to provide
evidence. If a party provided weaker evidence when it could have
provided stronger evidence, you may distrust the weaker evidence.”

O If you have an expert witness, use them unless you have a really compelling
reason not to.

0 Otherwise, the other side will point out your lack of presentation of your own
experts, which will damage your credibility
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What Does the Law Require? Look to the Model Jury Instructions

e CACI 219 - “... You do not have to accept an expert’s opinion. ... You
may believe all, part, or none of an expert’s testimony. In deciding
whether to believe an expert’s testimony, you should consider:

* 1) The expert’s training and experience;
e 2) The facts the expert relied on; and
e 3) The reasons for the expert’s opinion.”

O Elements (2) and (3) are particularly important when deciding to use multiple
sub-experts to buttress an appraiser’s opinion.
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What Does the Law Require? Look to the Model Jury Instructions

e CACI 220 — “The law allows expert witnesses to be asked questions that
are based on assumed facts. These are sometimes called ‘hypothetical
guestions.” ...

0 Use of hypotheticals are generally useful, but don’t overuse them.

O Be very careful with the use of hypotheticals when cross-examining a hostile
expert withess
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What Does the Law Require? Look to the Model Jury Instructions

e CACI 221 — “If the expert witnesses disagreed with one another, you
should weigh each opinion against the others. You should examine the
reasons given for each opinion and the facts or other matters that each
witness relied on. You may also compare the experts’ qualifications.”

O Qualifications matter, but likeability and believability matter more.

O The facts relied upon by experts, like sub-experts, are very important.
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What Does the Law Require? Look to the Model Jury Instructions

* Eminent Domain Instruction, CACI 3515 — “You must decide the value of
property based solely on the testimony of the witnesses who have
given their opinion of fair market value. You may consider other
evidence only to help you understand and weigh the testimony of
those witnesses. . . .. g

* The most important witness in an eminent domain case is the expert appraiser,
who testifies on fair market value.

* However, this jury instruction allows for the use of foundational experts, relied
upon by the appraiser, in eminent domain.
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What Does the Law Require? Look to the Model Jury Instructions

* Eminent Domain Instruction, CACI 3517 — “To assist you in
determining the fair market value of the property, you have heard
evidence of comparable sales. It is up to you to decide the
importance of this evidence in determining the fair market value.”

 Comparable Sales are important to convince a jury that your Fair Market
Value determination is trustworthy.

e Location is particularly important. Use maps to show the reasonableness
of your comparable sales, and the unreasonableness of the opposing
appraiser’s comparable sales.
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What are the “pros” and “cons” of layered expert testimony?

Pros

e Tells story.

e Supports the appraiser by laying a foundation for areas where the
appraiser doesn’t have expertise (engineering, architecture, etc.)

Cons

e A foundational expert can screw up, which would undercut the
ultimate appraisal opinion.

* More expense.
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Land-Use Planner  No Legally permissible uses / density / zoning issues &
concerns

Architect Yes How to maximize value / minimize impacts

Civil Engineer Yes Specific land area measurement

Structural Engineer Yes Solving constructability issues

Soil Engineer Yes When needed for specific geotechnical issues

Acoustic Engineer  Yes Sound and/or construction noise related impacts

Cost Estimator Yes (for contractors) Determining the incremental cost associated with

No (for non-contractors) impacts
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Area of Development Parcel:
59,151 square feet
per

Balian Architects
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LEGEND:
POC  PONT OF COMMENCEMENT
TPOB — TRUE POINT OF BEGINNING SEE DETAIL 1

NOTE:
THIS EXHIBIT IS MADE PART OF
THE LEGAL DESCRIPTION,
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Step 1: Legally
Permissible
Development
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Step 2: Analyzing the After Condition
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Step 3: Determining the Impacts
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Step 4: Determining and Costing
the Impacts



Step 5: The Opinion
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