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. How an Appraiser Fits mto a [awsuit

How a dispute becomes a lawsuit

« The difference between a consulting expert,retained testifying expert,
and treating orpercipient appraiser

* When appraisers typically become mvolved

e« Whathappens during written discovery,expert disclosure,deposition,
motions,and trial

* Who makes which decisions:client,attorney,appraiser,judge,and jury
* Why the expert’s role 1s to assist the decision-maker—not to win the

casc
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2.Dminution-m-Value Disputes in Title and Real Estate Cases

A.Common disputes involving dim inution in value
[ackoflegalorphysicalaccess

Fasements and encroachments

Boundary and survey disputes

Restrictive covenants

Zonmg,use,ordevelopment restrictions
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2.Dm inution-mn-Value Disputes in Title and Real Estate Cases

Continued:

 Defects in title or ownership imterests
 Undisclosed leases oroccupancy rights
* Priority disputes and liens

e Environmentalconditions

* Temporary versus permanent impairments
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2.Dm inution-mn-Value Disputes in Title and Real Estate Cases

B.Defining the valuation problem

* Whatproperty mterestis bemg valued?

* Whatis the correct valuation date?

* Whatis the alleged defect orimpairment?

 Is the condition temporary,permanent,curable,oruncertam?
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2.Dm inution-mn-Value Disputes in Title and Real Estate Cases

Continued:

« Whatis the appropriate “before”condition?

* Whatis the appropriate “after’condition?

* Is the appraiserbemg asked to assume a legalconclusion?

* Does the measure ofdamages match the appraiser’s assignment?
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2.Dm inution-mn-Value Disputes in Title and Real Estate Cases

C.Working with disputed legalassum ptions

The appraiser should notdecide legalquestions such as whetheran
casement exists, whethera restriction 1s enforceable,or whether title 1s
defective.Instead,counselmayaskthe appraiserto evaluate value
underspecified assumptions.
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2.Dm inution-mn-Value Disputes in Title and Real Estate Cases

Ausefulapproachmaybetoanalyze alternative scenarios:
* Value ifthe claimed right or restriction exists

* Value ifit does not exist

* Value ifthe condition is temporary or curable

* Value ifthe condition is permanent
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2.Dm inution-mn-Value Disputes in Title and Real Estate Cases

D. Avoiding double counting

e Dim mution in value versus cost to cure

e Temporary loss versus permanent impairment
« Jostmcome versus reduced capitalvalue

* Whetherseparate damage components measure the same economic
harm
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3.Accepting and Defining a Iitigation Assignment

A.Questionstoaskatthe outset

* Who is the client?
« Who are the parties and attorneys?

e Are there conflicts?

« Whatopinions are actually being requested?

* Whatis the effective date?
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3.Accepting and Defining a Iitigation Assignment

Continued:

* Whatproperty interestis atissue?

« Whatfacts are disputed?

« Whatassumptions are being supplied by counsel?

« Willa written report,deposition,ortrialtestimony be required?

* Can the assignmentbe completed competently and on time?
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3.Accepting and Defining a Iitigation Assignment

B.Engagement-letterconsiderations

* Scope ofthe assignment

« Applicable assumptions and hypotheticalconditions
 Expected deliverables

* Deposition and trialavailability

aanrr




3.Accepting and Defining a Iitigation Assignment

Continued:

c Compensation and cancellation term s
* No contingent compensation

* File-retention obligations

* Responsibility forsupplemental work
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3.Accepting and Defining a Iitigation Assignment

C.Controlling scope creep

* New theories mtroduced by counsel

* New documents received shortly before deposition

* Requests foropinions outside the appraiser’s expertise
* Requests to make legalconclusions

* hformalopmions thatlaterbecome part ofthe case
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4. The Expert’s File: What May Become Evidence

Materials thatmayberequested orexamined include:
* Reports and prior versions

* Workfiles and notes

 Comparable searches

e Calculations and spreadsheets

* Photographs and mspection materials

* Emails and text messages
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4. The Expert’s File: What May Become Evidence

Continued:

* Materials supplied by counsel

e Materials considered but not ultimately relied upon
* Invoices and time records

 Priorappraisals ofthe property

* Prior testimony and publications
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4. The Expert’s File: What May Become Evidence

Practicalfile-managementrules:

e Assume that anything written may eventually be shown to opposing
counsel

 Preserve relevant materialonce litigation is pending or anticipated.

« Keep the workfile organized enough that anotherperson can follow the
analysis.

* Document whya materialopmion orcalculation changed.
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4. The Expert’s File: What May Become Evidence

Continued:
 Use professionallanguage in emails and notes.

* Do notdescribe the assignmentas an efforttoreach a desired
number.

« Understand that discovery protections differ between jurisdictions and
between consulting and testifying experts.
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5. Whatto Do When You Receive an Apparently Privileged

Document

Ifanappraiserreceives a documentthatappearsinadvertently
produced,confidential,or protected by attorney-client privilege:

l. Stop reviewmg it beyond whatis necessary to recognize the problem.
2.Do not forward,quote,annotate,or discuss it with others.

3.Preserve the document and the circumstances under which it was
received.

4. Promptly notify retaming counsel.
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5. Whatto Do When You Receive an Apparently Privileged

Document

Continued:

5.Follow counsel’s mstructions concerning sequestration,return,
deletion,or further use.

6.Do not mdependently decide that privilege has been waived.

7.Do not mcorporate the mformation into an opmion unless counsel
confirms it may properly be considered.
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5. Whatto Do When You Receive an Apparently Privileged

Document

Related practicalproblems:

* Documents marked “Privileged” or “Attorney Work Product”

* An opposing party’s internallegaladvice mcluded in a production
 An emaimistakenly sent to the expert

* Aprivileged document attached to anotherdocument

« Whetherthe expert’s review itselfmayneed to be disclosed
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6.Deposition: Where the Opmion Is Stress-Tested

A.Whatopposing counselis trying toaccomplish

* Understand and limit the expert’s opinions

 [dentify assumptions and missing information

* Obtam usefuladmissions

* Expose mmconsistencies

* Develop grounds to exclude orrestrict testimony

* Preserve testimony for trial

« Assess how the expert willappearbefore a judge or jury
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6.Deposition: Where the Opmion Is Stress-Tested

B.Preparation

* Re-read the report and complete workfile

* Rechecksignificant calculations

e Review supporting data and rejected comparables

 [dentify assumptions supplied by counsel
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6.Deposition: Where the Opmion Is Stress-Tested

Continued:

e Understand the principalattacks on the opinion

* Review priorappraisals and testimony thatmaybe used
 [dentify and address mistakes before questioning begins

* Be able to explain the analysis without relying exclusively on the report
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6.Deposition: Where the Opmion Is Stress-Tested

C.Practicalanswering techniques
e [isten to the entire question.

« Pause before answering.

* Do not guess.

 Ask for clarification when needed.

* Do notacceptan inaccurate premise.
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6.Deposition: Where the Opmion Is Stress-Tested

Continued:

 [dentify assumptions built into hypothetical questions.

« Answerthe question asked and then stop.

« Explain when a yes-or-no answer would be incomplete ormisleading.
e Correct mistakes prom ptly.

* Do notargue with the examining attorney.
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6.Deposition: Where the Opmion Is Stress-Tested

D.Common traps

* “You would agree that..”

* Questions usmmg “always”or “never”
c Compound questions

* Selective quotations from professionalstandards
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6.Deposition: Where the Opmion Is Stress-Tested

Continued:

- Incomplete hypotheticals

* Questions about data the expert did not examine
e Attacks based on omitted comparables

* Questions designed to characterize the expertas an advocate
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7.How Judges and Juries Evaluate Experts

Judges and jurors are likely to consider more than technical
qualifications. They willalso assess:

* Whetherthe expertappears mdependent

* Whetherthe methodology makes sense

* Whetherimportant facts were considered

* Whetherthe expert answers questions directly

* Whetherthe expertacknowledges reasonable limitations

aanrr




7.How Judges and Juries Evaluate Experts

* Whetherthe expertappears defensive orargumentative
* Whetherthe expertexplams ratherthan lectures
* Whethercompensation appears to influence the opmion

* Whetherthe expert’s conclusions seem more precise than the
available mformation permits
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7.How Judges and Juries Evaluate Experts

Potentialcredibility problems:

« Acting asa memberofthe litigation team

* Refusing to make obvious concessions

« Using jargon to avoid a direct answer

- Exaggerating qualifications or certainty

e Criticizing the opposing expert personally

* Becoming visibly irritated during cross-exam ination

* Appearing unfamiliar with one’s own report or workfile
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8.Usmg Graphics and Demonstratives to Explain an Appraisal

Op

A.The importance ofgraphics and demonstratives

Ajudge orjurormay heardays orweeks ofevidence. The appraiser
should make the valuation analysis understandable and memorable
without oversim p lifying 1it.

aanrr




8.Usmg Graphics and Demonstratives to Explain an Appraisal

Op

B.Usefuldemonstrative aids

« Aecrialphotographs

* Parceland boundarymaps

- Fasement overlays

« Before-and-afterphotographs

 Comparable-property maps
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8.Usmg Graphics and Demonstratives to Explain an Appraisal

Op

Continued:

e Timelnes

« Adjustment grids sim plified for presentation

 Side-by-side “before”and “after’conditions

e Diagrams showing access, visibility,ordevelopment lim ita tions

* Charts showmg how individualassumptions affect value
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8.Usmg Graphics and Demonstratives to Explain an Appraisal

Op

C.Principles for effective graphics

* One principalpoint per graphic

* [egible from across the courtroom

« limited text and unnecessary detail

* Consistent termmology,colors,and property labels
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8.Usmg Graphics and Demonstratives to Explain an Appraisal

Op

Continued:

e Cleardistinction between evidence and illustration
e Source information available

* Numbers consistent with the report

* No visualexaggeration ofthe clatmed impairment
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8.Usmg Graphics and Demonstratives to Explain an Appraisal

Op

D.Evidentiary and practicalconcerns

* Show proposed graphics to counselearly

* Determine whetherthe graphic uses admitted evidence
* Preserve the underlying source material

* Be prepared to explain who created it

e Confirm everynumberand label

« Avoid creating a simplified graphic that contradicts the complete
analysis
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9. Top Ten Practical Rules for Appraisers m Iutigation

L. Define the assignmentbefore doing the work. Identify the property
interest,valuation date,claimed impairment,assumptions,and

requested opmions.

2.Understand yourrole. You are an independent expert assisting the
decision-maker—motan advocate oran additionalmemberofthe legal

team.

3.Donotdecide disputed legalissues. Askcounselto provide the
necessarylegalassumptions and,where appropriate,analyze
alternative scenarios.
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9. Top Ten Practical Rules for Appraisers m Iutigation

4. Assume your file willbe examined. Maintain an organized workfile
and communicate professionally in every medium.

5.Stop when something looks privileged. Do not continue reading or
distribute the document;contactretaining counselimmediately.

6.Be able toexplain every significant choice. This includes the
approaches used,comparables selected orrejected,adjustments
made,and assumptions adopted.
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9. Top Ten Practical Rules for Appraisers m Iutigation

7.Documentmaterialchanges. Arevised opinion is not inherently
problematic,butan unexplained change can seriouslydamage
credibility.

8.Prepare forthe attack,not merely the presentation. Before
deposition,identify the weakest assumptions, missing inform ation,
contrary data,and priorinconsistent opimions.
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9. Top Ten Practical Rules for Appraisers m Iutigation

9.Teach with visuals and plain language.Make the analysis
understandable without sacrificing professionalrigor.

10. Protect credibility above the number.Be candid about limitations,
make fairconcessions,correct mistakes,and neveroverstate the
certainty ofthe conclusion.
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Answer
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Thank You

For questions or comments, please contact:

Ryan Squire
Jennifer Slater
Scott Mahler
(626) 583-8600
ryan.squire@aalrr.com
lennifer.slater@aalrr.com

scotft.mahler@aalrr.com

aalrr

Atkinson, Andelson
Loya Ruud & Romo
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Disclaimer

This AALRR presentation is intended for informational
purposes only and should not be relied upon in
reaching a conclusion in a particular area of law.
Applicability of the legal principles discussed may differ
substantially in individual situations. Receipt of this or
any other AALRR presentation/publication does not
create an attorney-client relationship. The Firm is not
responsible for inadvertent errors that may occur in the
publishing process.

©2025 Atkinson, Andelson, Loya, Ruud & Romo

a1y 43




	Slide Number 1
	1. How an Appraiser Fits into a Lawsuit
	2. Diminution-in-Value Disputes in Title and Real Estate Cases
	2. Diminution-in-Value Disputes in Title and Real Estate Cases
	2. Diminution-in-Value Disputes in Title and Real Estate Cases
	2. Diminution-in-Value Disputes in Title and Real Estate Cases
	2. Diminution-in-Value Disputes in Title and Real Estate Cases
	2. Diminution-in-Value Disputes in Title and Real Estate Cases
	2. Diminution-in-Value Disputes in Title and Real Estate Cases
	3. Accepting and Defining a Litigation Assignment
	3. Accepting and Defining a Litigation Assignment
	3. Accepting and Defining a Litigation Assignment
	3. Accepting and Defining a Litigation Assignment
	3. Accepting and Defining a Litigation Assignment
	4. The Expert’s File: What May Become Evidence 
	4. The Expert’s File: What May Become Evidence 
	4. The Expert’s File: What May Become Evidence 
	4. The Expert’s File: What May Become Evidence 
	5. What to Do When You Receive an Apparently Privileged Document 
	5. What to Do When You Receive an Apparently Privileged Document 
	5. What to Do When You Receive an Apparently Privileged Document 
	6. Deposition: Where the Opinion Is Stress-Tested
	6. Deposition: Where the Opinion Is Stress-Tested
	6. Deposition: Where the Opinion Is Stress-Tested
	6. Deposition: Where the Opinion Is Stress-Tested
	6. Deposition: Where the Opinion Is Stress-Tested
	6. Deposition: Where the Opinion Is Stress-Tested
	6. Deposition: Where the Opinion Is Stress-Tested
	7. How Judges and Juries Evaluate Experts 
	7. How Judges and Juries Evaluate Experts 
	7. How Judges and Juries Evaluate Experts 
	8. Using Graphics and Demonstratives to Explain an Appraisal Opinion 
	8. Using Graphics and Demonstratives to Explain an Appraisal Opinion 
	8. Using Graphics and Demonstratives to Explain an Appraisal Opinion 
	8. Using Graphics and Demonstratives to Explain an Appraisal Opinion 
	8. Using Graphics and Demonstratives to Explain an Appraisal Opinion 
	8. Using Graphics and Demonstratives to Explain an Appraisal Opinion 
	9. Top Ten Practical Rules for Appraisers in Litigation
	9. Top Ten Practical Rules for Appraisers in Litigation
	9. Top Ten Practical Rules for Appraisers in Litigation
	9. Top Ten Practical Rules for Appraisers in Litigation
	Slide Number 42
	Slide Number 43
	Disclaimer

